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STATEMENT OF THE CASE.

The appellants' "Statement of the Case" in their

brief, found at pages 2 to 5, is inaccurate in several

particulars, and as substantially the entire attack

made on the record by this appeal is based on tech-

nical questions of procedure law and the practice

in the courts as to counterclaims, it is important

in the onset that this court have a correct account

of what actually did take place.

The judgment in favor of Mr. Reeth at the first

trial was for $3,789.79 and not $8,000.00 and inter-

est, as stated at page 4 of appellants' brief.



(Felder et al. vs. Reeth, 34 Fed. (2d) 746, col. 1.)

After the decision of this Court on the first ap-

peal and the receipt of the Mandate by the Clerk of

the Court here, the appellee, on December 6, 1929,

filed his motion for leave to file a Third Amended

Answer and Counterclaim and tendered therewith

a draft thereof, and Chas. E. Taylor, appellants'

attorney, being present and consenting, the Court

granted the motion, whereupon the Third Amended

Answer and Counterclaim was filed, and on appel-

lants' request for an extension of time to reply

thereto, the Court [1] gave sixty (60) days from

December 6, 1929, in which appellants might pre-

pare and file such reply (Record, 46 to 52). In-

stead, however, of doing this, the appellants, on

January 14, 1930, filed a Demurrer to the Third

Amended Answer and Counterclaim on the ground

that it failed to state facts sufficient to constitute

a defense to the Complaint (Record, 53) and not in

the form given in appellants' brief at page 22,

whereupon appellee filed a motion to strike such

demurrer for the reason that it was contrary to

appellants' request for sixty days in which to reply

and the extension allowed by the Court, which mo-

tion to strike was sustained. At the hearing of

the motion to strike the Demurrer, the appellants

orally moved the Court for an order permitting

them to withdraw said demurrer and file a motion

to strike said Third Amended Answer and Counter-

claim, but such oral request was denied (Record,

pp. 53, 54, 55).

On February 14, 1930, appellants filed their reply



to the Third Amended Answer and Counterclaim,

which consisted of genei'al denials and three affinn-

ative pleas, the first and third of which were in the

form of confession and avoidance (Record, 56 to

64). The appellee moved to strike out the second
affirmative plea in said Reply and the motion was
sustained and the appellants, on March 29, 1930,

tiled their Amended Reply, which omitted said sec-

ond affirmative plea, but otherwise was the same
(Record, 64 to 73), and the case was tried the sec-

ond time on the original Complaint, the Third
Amended Answer and Counterclaim and the

Amended Reply thereto. The trial was had to the

Court without a jury and resulted in findings and
judgment in favor of appellee for $3,821.25. The
judgment in Mr. Reeth's favor at the first trial was
for $3,789.79. [2]

ARGUMENT.
The rulings of the Court in strikiuf/ out appel-

lants' Demurrer to the Third Amended Answer
and Counterclaim and the Second Affirmative

Reply thereto were correct. The appellants clothed

the Court with ample jurisdiction of subject mutter
and parties, hij filing their Complaint and summon-
ing the defendant.

I.

This part of the argimient is in response to the

first five assignments of error. When the appel-

lants, on December 6, 1929, consented to the filing by
appellee of his Third Amended Answer and Coun-
terclaim and asked for and was granted sixty days



in which to reply thereto, but within the sixty-day

period, instead of replying, filed a general De-

murrer, it then became and was a question of pure

discretion with the trial court, whether or not it

would sustain appellee's motion to strike such De-

murrer from the files, because filed in violation of

such request and order. The Court exercised its

discretion by sustaining the motion and in line with

consistency, denied appellants' oral motion to with-

draw the Demurrer and substitute a motion to strike

appellee's Third Amended Answer and Counter-

claim. The written and oral motions last referred

to were heard at the same time, to wit : January 21,

1930 (Record, pp. 53, 54, 55, 56).

The Kansas Supreme Court in the case of Mis-

souri Pacific Railway Company vs. Linson, in 18

Pac. 498, had this precise question of practice before

it, the facts in the situation, as shown by the opin-

ion, being very similar to the ones here involved.

In the second paragraph of the syllabus this state-

ment is made: [3]

"A defendant sought and obtained leave to

file an answer within a certain time. He filed

a motion to make the petition more definite and

certain, instead of an answer. This motion was

stricken from the files, and the case called for

trial, when the defendant then asked to be al-

lowed to file an answer. This the court re-

fused to grant, and such refusal, under the

particular circumstances of this case, was not

such an abuse of judicial discretion as to cause

reversal."



II.

The Third Amended Answer and Counterclaim

stated a perfect cause of action in favor of the defend-

ant, H. W. Reeth, against the plaintiffs, Felder & Com-

pany and the Demurrer being general and not in the

form set out at page 22 of appellants' brief, must

necessarily have been overruled, if passed on. It is

idle to talk about lack of jurisdiction in the trial

court to try the issues joined by the Complaint,

Third Amended Answer and Counterclaim and

Amended Reply. The only legitimate subject of de-

bate is as to whether the trial court committed re-

versible error in permitting the Third Amended
Answer and Counterclaim to be filed and at the

close of the evidence in adopting the measure of

damages that it did.

III.

The ruling of the lower court on appellee's mo-

tion to strike out the second supposed afifinnative

plea in the reply to the Third Amended Answer

and Counterclaim was manifestly right, because the

matter stricken was mere conclusion and contained

no allegation of fact. The part stricken and mo-

tion and ruling appear at pages 61, 64 and [4]

65 of the printed record.

The riding of the Court in permitting appellee

to file his Third Amended Answer and Count er-

claim was correct and, in accord with the latest and

best authorities on the subjects of procedure law

involved and ivith natural justice.

IV.

This brings up merely technical questions of pro-



cedure law. The latest and best authorities sus-

tain the assertion that it is pennissible for a Court

to allow by amendment of a pleading, a change in

form from contract to tort, where the facts con-

stituting the cause of action are the same.

In this case, the Second Amended Answer and

Counterclaim, the pleading on which the first trial

was had, set forth a cause of action in favor of the

defendant and against the plaintiffs for the wrong-

ful conversion of a hydraulic mining plant, but in

the fourth paragraph, waived the tort and claimed

damages as upon an implied contract. The third

Amended Answer and Counterclaim sets forth the

same cause of action, but omits said fourth para-

graph and leaves appellee's counterclaim sounding

in tort. This was not a change of cause of action,

but only of mere form (Record, 47.200), affecting

the measure of damages. Our Code, sec. 924,

Comp. Laws of Alaska, forbids changing the cause

of action by amendment, but permits changes to be

made affecting the remedy or relief sought.

A few of the many cases on the subject of amend-

ment of pleadings will be cited and quoted from.

The Oregon Supreme Court, in the case of Talbott

vs. Garretson et al., 49 Pac. 978, after quoting

sec. 101 of the Oregon Code, [5] which is identi-

cal with our sec. 924, Comp. Laws of Alaska, de-

clared the rule as to amendment of pleadings in the

first paragraph of the syllabus, to wit:

''Under Code, Sec. 101, providing 'the court

may, * * * before trial, in the further-

ance of justice, * * * allow any pleading



* * * to be amended hy adding the name of

a party, or other allegation material to the

cause, and * * * it may * * * before

the cause is submitted, allow such ])leading

* * * to be amended by striking out the

name of the party or by correcting a mistake,

* * * or when the amendment does not

substantially change the cause of action or

defense by conforming the pleading

to the facts proved,' before trial a complaint

may be amended by insertion of new and addi-

tional allegations material to the controversy,

notwithstanding they may, in effect, constitute

a new cause of action, though the onginal

cause of action cannot be abandoned, and an

entirely new and different one substituted.

Thus, when the complaint seeks to enjoin sale

of land on the ground that the judgment

against plaintiff's grantor was void, an amend-

ment may be had alleging the ownership by

plaintiff of mortgages on the land prior and

superior to the lien of defendant's judgment,

and the cancellation thereof by mistake, and

asking that the mortgages be restored."

In a later Oregon case, Filkins vs. Portland

Lumber Conipau}^, 142 Pac. 578, the tirst paragraph

of the syllabus reads : [6]

"Under L. O. L. Sec. 102, authorizing the

trial court to allow a pleading to be amended

any time before trial, such allowance is within

the court's discretion, which will not be re-

view^ed, except for an abuse thereof."
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and in the opinion at page 579, col. 1, near bottom,

this comment is made,

"The amendment complained of does not

come within the limitation supposed, for the

alteration relates only to the degree of the

injury measured by the resulting damages and

not to the cause of the hurt."

The Utah Supreme Court passed on the question

of practice under consideration in the case of J. B.

Colt Co. vs. District Court, etc., 269 Pac. 1017, and

said at page 1019, col. 2,

*'In any event, counsel stipulated that the

second amended complaint might be filed. It

was filed. The defendant filed a general de-

murrer to the same. Judgment was duly and

regularly rendered upon the second amended

complaint. In such case defendant may not

be heard to complain, even though a new and

different cause of action was substituted for

the action originally begun."

The Washington Supreme Court has this to say

on this question of practice in the case of Wunsch
vs. Consolidated Laundry Co. et al., 198 Pac. 383,

first paragraph of the syllabus:

"The statute providing that there shall be

but one form of action for enforcement and

protection of private right, the complaint, if

alleging what was formerly denominated a tort,

[7] may, under the liberal statute of amend-

ments, if the evidence tends to show a breach



of duty or a breach of contract, be aincjided to

conform thereto."

and in the body of the opinion, on page 384, r-ol. 1,

this comment appears:

"If, however, we w^ere to concede that tlic

amendment had the effect contended for, we
could not concede that it would be fatal to the

right of recovery. In this state it is provided

by statute that there shall be but one form of

action for the enforcement and protection of

private rights, and it is especially enjoined by

statute what the complaint shall contain. One
of the requirements is that it contain a plain

and concise statement of the facts constituting

the cause of action, without unner/essary repe-

tition. Manifestly, under the liberal provi-

sions of our statute relating to amendments,

which even permits amendments in this court,

if the complaint alleges what was foraierly de-

nominated a tort, and the e\adence tends to

show a breach of duty or a breach of contract,

the complaint may be amended to conform

therewith. The defendant has, of course, in

such a case, as he has in the case of all amend-

ments to complaints, the right to time sufficient

to prepare to meet the new allegations, but he

cannot, if he does not demand the right, but

tries the cause on the new issues, afterwards

claim that he was prejudiced thereby." [8]

The Oklahoma Supreme Court had this question

under review in the case of Hodges vs. Alexander,
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220 Pac. 927, and in the first proposition of the

syllabus declared the rule as follows:

"Plaintiff sued the defendant, ex delicto, on

several causes of action for damages growing-

out of alleged wrongful suits brought by de-

fendant against plaintiff. Thereafter plaintiff

filed an amended petition, ex contractu, for the

same alleged wrongs, but declared upon the

statutory bond in each cause of action given

by defendant to indemnify plaintiff. Held,

that said amended petition did not change, sub-

stantially, the claims of plaintiff, and was not

a departure."

The C. C. A. for the Eighth Circuit in the case of

Schulenberg vs. Norton, 49 Fed. (2d) 578, in the

first and second paragraphs of the syllabus on the

subject of amendments to pleadings says:

"Amendments of pleadings to further jus-

tice are freely allowed."

"Propriety of amendment to pleading is

matter of trial court's discretion, which will

not be disturbed, unless amendment was detri-

ment to justice (28 USCA Sec. 777)."

In the case of Frost vs. Witter, 64 Pac. 705, the

California court discusses exhaustively this point

of practice.

25th Am. & Eng. Enc. of Law, p. 598.

V.

If it be conceded, for the sake of argument, that

it is reversible error for a trial court, over objec-
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tiori, to [9] peiinit the amendment of a plead-

in,i>' which changes it in form mei-ely from an ac-

tion on contract to one in tort, it is diflficnlt to

imderstand how the appellants can gain any ad-

vantage in this instance from such a rule of prac-

tice. The record in this case conclusively shows

that when appellee asked leave to tile his Third

Amended Answer and Counterclaim, the appellants

were present by attorney, consented to its filing,

took an extension of time for reply, made no at-

tack upon it by motion or demurrer, and replied

thereto with denials and new matter in confession

and avoidance and thus waived any and all techni-

cal objections they may have had (Record, 46' to

72). Unless it be true that the appellants could

not, if they tried, waive the technical objections to

the practice followed at the trial in the respects

complained of in their brief, then they did waive

all of them and will not be heard to advance them

for the first time in this court. On the question of

waiver, the follo\\dng authorities are submitted:

19th Enc. of Pldg. & Prac, p. 771.

The Kansas Supreme Court has this to say on the

subject of waiver in the third subdivision of the

syllabus in the case of Masopust vs. Hopkins, 231

Pac, 843:

** Plaintiff, who did not object during the

trial that the allegations concerning the breach

of warranty w^ere not properly matters of

counterclaim, could not raise that question on

appeal."



12

The fact that appellants objected at the trial to

evidence to establish appellee's Third Amended
Answer and Counterclaim cannot help them any,

as it came after all technical objections thereto had

been waived, as above pointed out, and no one

would have the hardihood to claim that facts con-

stituting a perfect cause of action in favor of the

defendant, [10] Reeth, had not been alleged.

In the case of Rush vs. First Nat. Bank of

Kansas City, 71 Fed. 102, the C. C. A. for the

Eighth Circuit had this question before it and said

in the first paragraph of the syllabus:

''The fact that an amended counterclaim

stated a cause of action different from that

alleged in the first answer is not ground for ob-

jection for the first time on appeal."

Again, in the opinion commencing near the bot-

tom of page 103, this is said

:

"Incidentally, the plaintiff also contends

that the first answer which was filed by the

defendant contained averments which made

the counterclaim a suit in trover for the con-

version of the shares of stock, whereas it is said

that the second or amended counterclaim is in

the nature of a suit ex contractu. On this

ground it is urged that the trial court properly

sustained the demurrer. We need not stop,

however, to consider the latter contention;

for, even if it be true that the second counter-

claim did state a cause of action different from

that alleged in the first answer, still the ques-

tion now argued was not raised by the de-
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murrer, and is not available in this foiirt.

Even if the plaintiff was f)]ivile^ed to demur

to the amended answer on the ^ound that it

was a departure from the oi'iginal pleading, it

did not do so. The point that there was a de-

parture is raised for the first time in this court,

and for that reason it cannot be noticed.'*

[11]

Alt the conclusion of the trial, the question as to

whether, from the technical standpoint, appellee's

counterclaim was a proper one because connected

with the subject of appellants' cause of action, had

becom^e moot and no finding of any kind on tluif

subject was necessary.

VI.

The waivers made by appellants, as above re-

cited, laid out of the case the question as to whether

appellee's counterclaim w^as permissible under Sec.

896, Comp. LaAvs of Alaska. The appellants, in

their brief, undertake to make a point out of the

fact that Mr. Reeth, in his deposition, denied hav-

ing made any representation to Felder & Company
to establish a credit. It is true that he did deny

making such representations, but he is an old man,

foreign born and probably did not wholly under-

stand the questions and took them to contain an in-

sinuation that he, a mining man, would peddle liis

private affairs about and it was that insinuation

that he meant to dispute. The Court knew, as

everyone else knows, that no man proposing to

mine in Alaska can get credit for mining supplies

from merchants without making some kind of a
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showing as to who he is, where he proposes to mine

and his chances of recovering some gold to pay for

the credit, if advanced. Mr. Felder, on December

21, 1925, verified a reply to appellee's Second

Amended Answer and Counterclaim and in the 1st,

2d, 3d and 5th paragraphs thereof set forth in de-

tail the representations made by Mr. Reeth that in-

duced his firm to give him the credit asked. (Rec-

ord, 138, 139, 140.) These paragraphs were con-

densed and made over into the fourth paragraph
i

of appellee's Third Amended Answer and Coun-

terclaim (Record, 49), on which the case was tried

the last time and the said Reply introduced in

evidence in support thereof. The Court chose to

rely on Mr. Felder 's [12] version of the repre-

sentations made by Mr. Reeth to obtain credit and

to ignore the latter 's denials and on the weight of

the evidence found the allegations of appellee's

said fourth paragraph to be true. In making this

finding, the Court could copy it in full or refer to it

as it did. The whole subject covered by said fourth

paragraph had ceased to be of any significance

anyhow, for the reason that appellants had waived

all legal objections thereto. That findings may be

made by reference is supported by the authorities.

De Cou vs. Howell, (Calif.) 214 Pac. 444,

447, col. 2.

8th Enc. of Pldg. & Prac. 942.

Corliss vs. Pulaski Co., 116 Fed. 289.

Questions of practice touching ^'Election of

Remedy" and ^^ Theory of Case" arise, if at all,

after the pleadings are settled and a trial had or at
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Ica.sf commenced, and hence are not presoiftfJ hi/

this record, ivhere the only confrouersy is as to

whether the trial court ahnsed Its fliscretion in al-

Unving an ameridment to au finswer and counter-

clahn while the pleadings tvere being made np.

VII.

The remedy sought by appellee at all times was

compensation for the takinpj of his hydraulic plant

and changing, if it be called a change, from con-

tract to tort, because that would aiford him a more

just measure of compensatory damages, did not

amount to a change of either remedy or theon'.

But, in any event, the change in form from contract

to tort occurred while the pleadings were being

formulated and long before the case was tried. The

appellants were not in anj^dse injured by the or-

der of the Court permitting appellee to file his

Third Amended Answer and Counterclaim. [13]

The California Supreme Court had this question

of practice under review in the case of Mansfield

vs. Pickwick Stages, etc., 215 Pac. 389, in the 'first

paragraph of the syllabus and say:

"The doctrine of election of remedies is based

on the doctrine of estoppel, and in order for

it to operate so as to estop one who has made

an election from changing it and pursuing a

different remedy a disadvantage constituting

a real injury to the adverse party and amount-

ing to fraud must be shown; an election of

remedies being defined as the choosing between

two or more different or coexisting modes of
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procedure and relief allowed by law on tlie

same state of fact."

The opinion, page 389, col. 1, quotes a number

of definitions of the words "election" and "theory

of case."

Fixing the amount of appellee's recovery, result-

ing from the taking of his hydraulic plant at its

market value, would not he to award him real com-

pensation for his loss and damage, and the only

way to accomplish that would he to allow him a

lump sum as exemplary or punitive damages, or

hetter sftill, adopt the measure of damages that was

applied, to tvit: the value of the plant to him,

under the peculiar conditions then existing.

VIII.

For his answer to assignments of error 6 to 14,

inclusive, appellee submits:

When appellee's Third Amended Answer and

Counterclaim was placed on file, all previous an-

swers and counterclaims filed by him became func-

tus officio and as though they [14] had never

existed.

Wells vs. Applegate, (Ore.) 6 Pac. 770.

The proofs on both sides w^ere conclusive that

there was no market value of Mr. Reeth's h?tdraulic

plant at Supply Camp on the Riglugalic River at

the time it was taken by appellants in the summer

of 1921. Whether there was a market value for it

at Bethel, Fairbanks, Seward, Juneau Ketchikan,

Seattle or San Francisco can only be guessed at,

but whatever that would have been, it would have



17

been a nominal sum, that in no sense represented

tlie appellee's real loss, in view of the peculiar con-

ditions then present, in being deprived of the use of

his hydraulic plant. To apply the rule of market

value in this instance would be to sacrifice justice

to technicality.

The evidence was all one way, and the Court so

found (Record, 74), that from 1908 to 1021 the ap-

pellee was engaged in securing title by location

and purchase of 1200 acres of contiguous placer

claims at Golden Gate Falls on the Riglugalic

River, suitable for mining by the hydraulic method

and in preparing it for operation by that method,

at an expense to him of $15,000.00; that he had

purchased the hydraulic plant described in the

papers and had transported it to Supply Camp on

the Riglugalic River, forty miles down that river

from Golden Gate Falls, and with that plant could

have mined his 1200 acres to a profit; that by rea-

son of the taking of his plant by the appellants he

was ruined financially and compelled to give up his

mining venture at Golden Gate Falls; that there

was no market value for his plant at Supply Camp
in 1921.

The treatment of the appellee by the appellants

was ruthless and overbearing and there is no way

possible of making him whole or of awarding him

real compensation for his [15] loss, except by

either allowing a lump sum, calling it exemplary or

punitive damages, or still better, by following the

rule laid down b}^ the Oregon Supreme Court in

Swank vs. Elwart, 105 Pac. 901, cited with ap-
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proval in Felder et al. vs. Reeth, 34 Fed. (2d) 747,

that where there is no market vakie of personal

property wrongfully converted, at the time and

place of taking, resort may be had to the value to

the owner, especially where the situation is excep-

tional, as here. The court, in its fifth finding of

fact (Record, 76), found that the hydraulic plant of

appellee, by reason of the conditions then existing

and the use he had for and could have put it to,

was reasonably worth the sum of $8,000.00, and that

he was damaged in that amount, with accrued in-

terest. This finding of value was amply sustained

by the testimony.

IX.

The depositions of Robert Egsak, John Frosk-

land and Tony Sumi were taken by appellants, but

were not used, evidently because their attorney con-

sidered that their testimony would do his clients

more harm than good. They were read in evidence

on behalf of appellee, in the belief that on the

whole they contained evidence more favorable to

Mr. Reeth than against him. The claim of Mr.

Felder that he had the hydraulic machinery brought

down from Supply Camp because it was in danger

of being washed into the river was an afterthought,

the real reason being that his firm thought they

had a right to it or some kind of a lien upon it.

The weight of the evidence is that it was not in

such danger. A wrongful converter of personal

property cannot justify by saying that he acted

from good motives.

17 Corpus Juris, 727, sec. 68, p. 844, sec. 166.

[16]
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X.

The appellee's attorney never knew of tlie claims

made by api^ellants in reference to the representa-

tions made by Mr. Reeth to obtain credit and the

result thereof, with the attending- circumstances,

until the appellants filed their reply to the Second

Amended Answer and Counterclaim (Record, 138,

139, 140), in which Second Amended Answer and

Counterclaim appellee had waived the tort and

rested on implied contract. Had appellee's attor-

ney been advised of the true state of facts, the Sec-

ond Amended Answer and Counterclaim would

have been in the same form as the Third and last

one is.

XI.

Allowing the appellee to file his Third Amended

Answer and Counterclaim, acquiesced in by appel-

lants, was in furtherance of justice, and put him in

a position to recover real compensatory damages

for the disaster that had befallen him, and that is

what happened, no more and no less. The findings

and judgment are right and just and should stand.

Respectfully submitted,

LOUIS K. PRATT,
Attorne.v for Appellee.

Service of the foregoing brief, on behalf of ap-

pellee, acknowledged this 10 day of May, 1932.

ALBRECHT and TAYLOR,
CHAS. E. TAYLOR,

Attorneys for Appellants. [17]


